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1) What can be done about the CCRC's inability to challenge police practice 
especially in relation to items and documents that go missing when requested 
by the CCRC? 

 It may be simply an unintended consequence of the phraseology of the question, 
but we should, for the avoidance of doubt, say that we do not have any grounds 
whatsoever for thinking “items and documents [  ] go missing when requested by the 
CCRC”.  

 As regards the broader issues around material that, at the point at which we request 
it, is found to be missing or to have been destroyed in error, we would say this.   

The Commission does challenge public bodies, including the police, if they tell us 
that information requested by us under section 17 is missing or has been destroyed 
(other than in accordance with an appropriate retention and disposal policy). When, 
for instance, we are told that some material cannot be found we routinely require that 
further efforts be made to locate the material and /or that an account of the continuity 
of its handling be supplied to us. 

 If we are not persuaded that there is evidence the material has in fact been 
destroyed, or that sufficient efforts had been made to locate it, we will press the 
organisation concerned to look again and report back to us. 

 Ultimately, though, we do not have any powers to censure or punish organisations 
that have lost or destroyed material that ought to have been kept. It would be a 
matter for other to decide, but from our point of view it is not at all clear that the 
CCRC is the body that could or should wield powers of this type.  

In some cases the ICO may have some powers in this area (depending on the type 
of material involved and whether or not the destruction is a breach of the law). 

It is perhaps also worth saying more generally on retention and disposal of CJS 
material, and as the CCRC has said in public before, that there is an argument that 
more consistent and robust practices could and should be in place. This is a 
complicated area that cannot be addressed in any great detail here. 

It is true that while section 17 gives us the power to require public bodies to give us 
access to information if it is reasonable for us to do so, there is no direct sanction for 
non-compliance with a section 17 notice issued by the CCRC. It would, however, be 
open to the CCRC to seek Judicial Review of a public body’s failure to action a 
section 17 requirement. That of course is an unwieldly and expensive route to take 
and doesn’t deal with the immediate problem.  



Non-compliance has rarely if ever been an issue for us.  Slow compliance can be a 
problem and can lead to significant delays in our ability to progress cases. There is 
an argument for a change in legislation to introduce not only a deadline for section 
17 compliance but also some other sanction for late or non-compliance. 

  

2) How can the CCRC address cases where the jury, single judge or Court of 
Appeal make decisions that are clearly flawed? 

 This is and always has been a difficult and complex issue for the justice system. To 
play devil’s advocate for a moment, you could ask: who decides what is “clearly 
flawed”? 

On the face of at least, if a jury decision is clearly objectively flawed it should be 
possible to point to the fact or feature that makes the flaw so clear and derive from it 
an effective ground of  appeal.  

The more difficult issue is the one of how our justice system can deal with cases 
where the jury reached a guilty verdict when there is a sense that the verdict was 
wrong but there is no clear reason that affords a ground of appeal. These cases are 
sometimes referred to as lurking doubt cases. They have been much discussed in 
general as well as with particular regard to the CCRC. 

The Commission has and does make lurking doubt referrals – the October 2018 
referral of the case of Gordon Park could be considered as a lurking doubt case as it 
is based on the cumulative weight of a number of separate issues.  

 We refer in such cases where we properly can. However, it is generally accepted 
the Court of Appeal has been reluctant to overturn cases where the sole ground of 
appeal is lurking doubt. 

As we told the Justice Select Committee in our oral evidence in its 2015 inquiry into 
the CCRC,  the general sense of unease about a case, even when we have as yet 
found nothing specific,  will usually encourage us to keep looking and to do more 
digging (as we did in the case study we presented during your recent visit). 

In cases where we have thought that the Court needed to revisit a matter they had 
already considered, we have referred those cases explaining why we think an issue 
ought to be revisited. The two cases that we have referred twice (Stock and Lawson) 
are instances of this.  

However, it is for the Court of Appeal to decide conviction appeals by reaching a 
view on whether or not what it has heard makes a conviction unsafe.  It can only 
ever be in exceptional circumstances that there is sufficient reason for us to send a 
case back to them on the basis of something that they have already decided on as 
regards its impact on safety. This is reflected in the rarity of cases we have had 
cause to refer twice. 



3) Why does the CCRC not challenge the Court of Appeal to review cases 
where there are unfair trial issues, and at the same time address the issue of 
fair trial principles (which are frequently identified in CCRC applications) with 
the government? 

 (As there are no specific examples provided where the CCRC is said to have failed 
to challenge the courts in this regard, we have sought to answer the point in the 
abstract).  

Where issues relating to the fairness of a trial in our view amount to a real possibility 
that the Court would quash the conviction the case is referred. Clearly we can only 
refer such as cases if the fair trial issue amounts, to or contributes to, the meeting of 
our real possibility test. 

There may sometimes be room for debate on whether or not a fair trial issue in a 
particular case is significant enough to render a conviction unsafe, but we do not 
think there is any sense in which we have been conservative in this regard and we 
have referred many such cases over the years.  

 As regards addressing fair trial issues with the government – we have given our 
opinion on a range of matters to the Government, through the scrutiny of the Justice 
Select Committee, though various Government consultation processes, and to other 
criminal justice agencies (see below our answer to question 7b). 

 

4) Does the CCRC accept that under the current system many innocent people 
will remain convicted? 

and 

5) Related to the above: How important is innocence as opposed to the rules 
dictated by the CCRC remit and the Court of Appeal? 

There is no doubt that some people are convicted of crimes of which they are 
innocent. In truth though, no one knows how many innocent people have been 
convicted; it is not obviously something that can be quantified. 

While innocence is clearly an important concept in the justice system, it is not the 
basis on which appeals are decided and it therefore cannot be the basis on which 
CCRC referrals are made. 

Nothing is more likely to lead the Commission to refer a case than compelling new 
evidence of innocence. The reality, however, is that as hard as we may look, 
evidence of that type is rarely discoverable. 

Fortunately, the Commission has a wider remit. We start from the position that 
everyone who applies to us for review of their conviction may have been the 
victim of a miscarriage of justice and that they may be innocent. Our role is 
then, as carefully prescribed by Parliament, to look for evidence (or argument) 



that could raise a real possibility that an appeal court would quash the 
conviction and to refer those cases where we can find such evidence or 
argument. The courts decide appeals on the basis of the safety of the 
conviction. This means that we have to concern ourselves with the concept of 
the safety of a conviction which is on any account broader than the concept of 
the innocence of the defendant.  

It is very clear that if we had had to restrict ourselves to referring for appeal only 
those cases where there was compelling new evidence of innocence, we would have 
referred vastly fewer that the 663 cases that we have referred so far. It is equally 
clear that many innocent people, whose cases we referred and whose convictions 
were quashed on the basis of evidence or argument that did not demonstrate their 
innocence, would not have won those appeals. 

 

6) How do the CCRC explain that while their funding has been cut and 
applications have increased, they have managed to cut waiting times for 
allocation to caseworkers? 

There is no doubt that coping with reducing resources has been a battle. The answer 
to your question about how we have reduced waiting times while funding has 
reduced is more multi-layered and complex than can be fully captured here. A 
sensible summary would be that we have focussed our attention and resources as 
never before on the cases that most require them and in the way most appropriate to 
each case (dependent upon the evidence). We have also refined the use of our 
Human Resources by making better and more appropriate use of individual skills to 
ensure that work is done at the right level. This has enabled us to make our funding 
‘go further’. Examples may help by illustrating the kinds of approach we have taken.  

As we discussed at some length during your visit here, around 40% of applications to 
the CCRC are “no appeal” cases. These are applications made to the Commission 
before the individual concerned has made any direct application to the relevant 
appeal court. 

In these circumstances, the Commission can only refer a case for appeal if, in 
addition to the “real possibility” test that applies to every case, we can also identify 
exceptional circumstances that mean we should refer the case even though 
conventional appeal rights have not been used. 

In recent years we have adjusted our approach to no appeal cases to focus much 
more distinctly on first answering the question of whether potential “exceptional 
circumstances” are present. If the answer is yes, we will review the case focussing 
on the issues relevant to the potential exceptional circumstances. If the answer is no, 
we will write to the applicant explaining the situation and advising them to exercise 
their conventional appeal rights and providing practical guidance as to how they can 
do that, such as by providing no appeal applicants with the relevant forms and 
guidance notes from the Court of Appeal. 

In the past we would in many cases have considered the case ‘in the round’ before 
answering the key question about exceptional circumstances. In those cases, where 



we then concluded that there were no exceptional circumstances, work on other 
aspects of the case was wasted.  Given that in most years more than one third of 
applications have been no appeal cases, the resource savings have been 
significant.  Those saved resources have been ploughed back into reviewing in detail 
the cases that we ought to be focussing on, where the applicant has tried to appeal 
and  therefore could not have their case reconsidered without our involvement. 

Similarly, we have very determinedly become better at focusing our resources on 
deserving cases by being better at closing cases sooner when the applications 
clearly lacked merit. We have used the knowledge gained from more than 20 years’ 
experience to refine our approach to reviewing cases to focus more effectively on 
investigating and analysing aspects of the case that could uncover a miscarriage of 
justice. 

We have taken numerous other steps such as also improving the way we share 
knowledge and expertise within the Commission and developing the internship 
programme which we operate in partnership with the Kalisher Trust which in turn 
raises awareness of miscarriage of justice issues and brings benefits to the wider 
justice system. 

In such ways we have deployed our resources more efficiently. Has it meant that our 
treatment of some cases, such as no appeals, is less generous that it once was? 
Arguably yes. There is no doubt that we have had to decide to do less work on some 
types of case (such as “no appeal” cases discussed above) in order to do the right 
amount on the cases that most need it. We would argue very strongly that we have 
done so in ways that have safeguarded the quality of our reviews in the cases that 
we should be focussing on as potential miscarriages of justice where only the 
Commission can help. 

 

7a) Why does the CCRC not raise the problem of the Court of Appeal as a 
serious barrier to justice with the Government?  

 We do not necessarily agree with the premise that the Court of Appeal can be 
regarded as “a serious barrier to justice”. 

 As regards the Commission’s positon on the desirability of a review of the basis on 
which the Court decides appeals, we are, as we have said publicly on a number of 
occasions, in favour. Indeed, we said as much at our last appearance before the 
Justice Select Committee and we were pleased to see a recommendation to that 
effect in the published findings of its review of the CCRC. Even when the 
Government response did not endorse that recommendation, we wrote to the Law 
Commission to reiterate our position that we were in favour of the Law Commission 
including in its work programme a review along the lines the JSC suggested of “the 
Court of Appeal’s grounds for allowing appeals” including “consideration of the 
benefits and dangers of a statutory change to allow and encourage the Court of 
Appeal to quash a conviction where it has a serious doubt about the verdict, even 
without fresh evidence or fresh legal argument”. 



 7b) Do they (CCRC) accept that their original remit included feedback to 
government about problems in the system? 

The objective of feeding back lessons from the work of the Commission to the wider 
justice system is not provided for in the Criminal Appeal Act 1995 and was not part of 
the recommendations of the Runciman Commission whose work led to the creation 
of the CCRC. 

However, from its earliest days the Commission has assumed for itself the 
responsibility of ensuring that any lessons that can be garnered from its work are 
shared where relevant with other organisations.  

In this regard there has always been a tension between the need to focus our 
attention and resources on reviewing alleged miscarriages of justice, as per our 
formal remit, and the desire to evidence and articulate lessons learned in that 
process. 

The Commission has, through the work of our Research Committee, recently 
stepped up its efforts to encourage independent academic research on matters 
relating to wrongful convictions using privileged access to CCRC casework files and 
data. (Much of the work is published in the research section of our website at 
www.ccrc.gov.uk). 

Independent academic research has included the recently published Reasons to 
Doubt: Wrongful Convictions and the Criminal Cases Review Commission by 
Professor Carolyn Hoyle of Oxford University. The 383-page book is the result of a 
study over several years involving quantitative and qualitative research. The 
Commission recently provided the APPG with a copy of that book. 

Current research includes a research council funded project by a team at  Sussex 
University into the impact of legal aid cuts on applications  to the CCRC. We will 
report any relevant findings to the appropriate public bodies and agencies.  

The single most influential means of feeding back lessons about miscarriages of 
justice is by the making of referrals to the appeal courts which have undoubtedly 
changed case law and even statute law in a number of areas.  

There are many Commission cases that have rippled through the criminal justice 
system and influenced practice in important areas such as the treatment of cases 
involving sudden infant death syndrome (SIDS), shaken baby syndrome and historic 
child abuse, manslaughter cases involving the preparation of heroin by another 
person, incorrect guilty pleas in asylum and immigration cases and so on.  

The Commission has also contributed its knowledge and experience through more 
formal mechanisms by providing its considered observations to numerous 
consultation exercises from the 2006 Quashing Convictions Consultation Paper, and 
the 2009 paper on proposals for the reform of the law on murder, manslaughter and 
infanticide, through to more recent exercises such as consultations and inquiries into 
forensic science, disclosure, early guilty pleas, impact of legal aid cuts, joint 
enterprise, impact of social media, contempt of court and so on.  



We have also, when we felt it necessary, raised issues with the CPS, the NPCC and 
with individual police forces. 

There is more we could mention here and more that we would like to do in this area, 
but we must always try to strike an appropriate balance between our ambitions in 
this area and our core function of reviewing cases. 

 

8) In cases where a conviction has relied solely on someone's testimony (e.g. 
recent case SB), and that person then retracts their allegations, is there now 
any way that a person convicted based on someone's testimony can hope for 
a successful appeal where the original complainant retracts their allegations? 

 We have presumed that by “the recent case of SB”, you mean R v SB [2019] EWCA 
Crim 565 of which we were already well aware. 

It is a case in which the appeal was based on a written statement from the 
complainant (made after conviction and sentence) retracting as false all her previous 
complaints of sexual abuse. 

 The case of SB is, as most cases are, highly fact specific. The Court sets out in it 
judgment its reasons for rejecting as not credible the complainant’s retraction of the 
original allegations. There is nothing in the judgment that would stop the Commission 
from referring a case on the basis of retraction that appeared to us to be credible. 

 

9) Does the CCRC acknowledge that they should consult more widely on 
scientific matters and expert opinion? In−house the CCRC currently relies on 
one scientist of medium experience and often sub−contracts scientific work to 
commercial and police laboratories who are hampered by commercial 
considerations and limited by their experience. 

It is Commission practice to consult a leading expert in the relevant field when we 
think there is the potential for further work or analysis in a given area that may yield 
information which has a reasonable prospect of affecting the safety of a conviction 
(or the correctness of a sentence). 

You may recall that this approach was illustrated in the case study that we presented 
during your recent visit where we sought advice and commissioned work in relation 
to both DNA and fibre analysis. 

We do have considerable skill and experience within the Commission in relation to 
forensic science. In this, as in other areas, it is of significant benefit to the 
Commission that our staff and Commissioners have specialist knowledge gained 
while working elsewhere. However, to be clear, the individuals with relevant 
experience in forensic science have always been employed in roles such as 
Commissioners and Case Review Managers with their own varied caseloads and not 



for the purpose of providing advice to others and are not used as a substitute for 
obtaining advice from an appropriate expert. 

 

 10) Why does the CCRC narrowly interpret its duty of disclosure to applicants 
set out in the case of Hickey? Some feel that the CCRC should more 
transparent in sharing material with applicants/their representatives. 

Hickey (R v Secretary of State for the Home Department ex parte Hickey & Ors 
(No.2) [1995] 1 All ER 489) is the case law which sets out our obligations as regards 
disclosure to our applicants. We do not accept that we interpret Hickey narrowly, 
although we do appreciate that the statutory restrictions on disclosure by the 
Commission (which we discussed in some detail during your recent visit) may 
sometimes be frustrating. There have been a number of attempts to judicially review 
our application of Hickey, including in some quite recent cases. All such attempts 
have failed; most have failed even to obtain the leave of the Administrative Court to 
proceed to Judicial Review. 

 

11) What is being done to help those wrongfully convicted as a result of 
disclosure failures? 

The Commission continues to refer cases for appeal based on material non-
disclosure. Recent examples include Gordon Park, whose murder conviction was 
referred in October 2018, and five linked conspiracy to murder convictions referred in 
March 2018. 

Material non-disclosure has been the single largest cause of the CCRC referring 
cases for appeal. Indeed around one fifth of our 663 referrals have been made on 
that basis. It is an issue that we have raised in public a number of times long before 
the issue came recently to the fore. 

We continue to be alive to non-disclosure and we have made sure that our staff and 
Commissioners are kept up to date as regards non-disclosure particularly in relation 
to digital devices and records. We take a proactive approach towards considering 
whether disclosure issues might be relevant to the safety of a conviction, regardless 
of whether the applicant raises it as an issue. It is public knowledge that we have 
been conducting a review of how pre-trial disclosure was handled in a sample CCRC 
cases. That review is nearly complete. When it is we will be sharing it with relevant 
agencies and with stakeholders, including the APPG as well as publishing the review 
on our website.  

  


